
 

      UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
                     Washington, D.C. 20460 
 
 
 

                           OFFICE OF  
          GENERAL COUNSEL 

MEMORANDUM 

SUBJECT: Impartiality Determination to Participate in Certain Specific Party Matters 
Involving the Natural Resources Defense Council

FROM: Justina Fugh 
Alternate Designated Agency Ethics Official and 
Director, Ethics Office  

TO: Marianne Engelman-Lado 
  Deputy General Counsel for Environmental Initiatives

Prior to entering federal service on January 31, 2021, you directed two environmental  
justice clinics --first at Yale University and then at Vermont Law School – both of which 
provided legal services to clients and trained law students in community lawyering and civil 
rights enforcement.  As part of the Vermont Law School environmental justice clinic, you and 
co-counsel Southern Environmental Law Center (SELC) submitted requests for certain EPA 
records pursuant to the Freedom of Information Act (FOIA) on behalf of several clients, 
including the Natural Resources Defense Council (NRDC).  

 
Because NRDC was a “former client” of yours for federal ethics purposes and under 

Executive Order 13989, you could not participate in any specific party matter involving this 
entity unless you first sought and obtained ethics approval.  The Designated Agency Ethics 
Official granted you a waiver from the Executive Order on April 14, 2021, and this 
memorandum formally confirms my impartiality determination granted orally on that same date.    
 
NEED FOR A PLEDGE WAIVER 

 
Pursuant to Executive Order 13989, you signed the Ethics Pledge and are prohibited from 

participating in specific party matters in which your former employer or former client (as defined 
in Section 2, paragraphs (k) and (l)) is a party or represents a party.  Mindful of the fact that you 
had previously provided limited legal services to NRDC solely in the context of FOIA, and given 
the Agency’s interest in having your participation in environmental matters with NRDC that are 
unrelated to FOIA, the EPA sought a waiver of the provisions of Section 1, paragraph 2 of the 
Executive Order on your behalf.  This limited waiver, which was granted on April 14, 2021, 
authorized you to participate personally and substantially in specific party matters arising at EPA 
in which your former client, NRDC, is a party, provided that you did not previously participate 
personally and substantially in that same matter for NRDC or any other party. See attachment. 

 

Justina Fugh
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NEED FOR IMPARTIALITY DETERMINATION 
 
 What remains is an impartiality concern under the federal ethics rules set forth in the 
Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. Part 2635, 
Subpart E, “Impartiality in Performing Official Duty.”  For one year from the date you last 
provided services to NRDC, you have a “covered relationship” with them pursuant to 5 C.F.R. § 
2635.502(b)(1)(iv).  Absent an impartiality determination from me, you still cannot participate in 
any specific party matter in which NRDC is a party if the circumstances would cause a 
reasonable person with knowledge of the relevant facts to question your impartiality.  See 5 
C.F.R. § 2635.502(a).  Although I granted this determination informally previously, I am 
confirming it in writing now.  
 

Federal ethics regulations permit federal employees to participate in matters that might 
raise impartiality concerns when the interest of the federal government in the employee’s 
participation outweighs concern over the questioning of the “integrity of the agency’s programs 
and operations.”  5 C.F.R. § 2635.502(d).  The factors that EPA takes into consideration are:   
 
 (1) the nature of the relationship involved; 
 (2) the effect that resolution of the matter will have upon the financial interest of the 
person affected in the relationship; 
 (3) the nature and importance of the employee’s role in the matter, including the extent to 
which the employee is called upon to exercise discretion in the matter; 
 (4) the sensitivity of the matter;  
 (5) the difficulty of reassigning the matter to another employee; and 
 (6) adjustments that may be made in the employee’s duties that would reduce or eliminate 
the likelihood that a reasonable person would question the employee’s impartiality. 
  
 Because I conclude that the interest of the United States Government in your 
participation outweighs any concerns about your impartiality, I am authorizing you to participate 
as Deputy General Counsel for Environmental Initiatives in specific party matters in which 
NRDC is a party, provided that you did not participate personally and substantially in the matter 
previously with NRDC or any other party.  In making this determination to enable you to 
effectively carry out your duties as a Deputy General Counsel and to advance the interests of the 
Agency, I have taken the following factors into consideration:    
 
Nature of the relationship involved – Your career has been devoted to civil rights and 
environmental justice.  After graduating with your B.A. in government from Cornell University, 
a J.D. from the University of California at Berkeley, and an M.A. in Politics from Princeton 
University, you served as a staff attorney at the NAACP Legal Defense and Educational Fund, 
Inc., where you represented clients attempting to break barriers of access to health care and 
quality education. You also served for ten years as General Counsel at New York Lawyers for 
the Public Interest (NYLPI), a non-profit civil rights law firm, where you directed a legal and 
advocacy program addressing racial and ethnic disparities in access to health care, environmental 
justice, and disability rights.  In addition to lecturing and teaching about environmental justice, 
you also directed environmental justice clinics at Vermont Law School and Yale University.  
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Throughout your career, you have represented individual clients and nonprofits alike on a broad 
array of environmental law and environmental justice issues.  Although NRDC frequently 
interacts with the Agency on regulatory matters and in litigation, I note that your own previous 
affiliation with NRDC was limited in scope. As set forth in the Biden pledge waiver issued on 
April 14, 2021, your previous service to NRDC was limited to FOIA requests on Title VI 
inquiries only, not related to any actual or underlying Title VI matters.  In fact, you did not 
otherwise serve as the attorney of record for NRDC.  Therefore, your prior relationship with 
NRDC does not weigh against you for the purposes of this factor.  
 
Effect of the matter upon your financial interest – NRDC did not compensate you directly for 
your services; instead, any financial remuneration was paid to your former employer, Vermont 
Law School.  You do not have a financial conflict of interest with the Vermont Law School.1  
 
Nature and importance of the employee’s role – In addition to serving as the chief legal advisor 
to EPA and implementing the nation’s environmental laws, the Office of General Counsel also 
provides legal counsel to EPA policymakers and represents the Agency in defense of agency 
actions.  In the position of a Deputy General Counsel, you must be able to advise senior 
leadership and provide legal counsel and vital input into the Agency’s programs and litigations, 
including those that address pesticides and toxic chemicals among other areas.  Your invaluable 
knowledge and experience are of great importance in advocating the interests of the Agency and 
in advising the Acting General Counsel and Administrator. 
 
Sensitivity of the matter – We anticipate that specific party matters in which NRDC is a party 
and that did not involve you personally and substantially may arise during your EPA tenure that 
will merit your attention and participation because they raise nationally significant issues.  
 
Difficulty of reassigning the matter to another employee –   Although EPA currently has two 
other political appointees in OGC, both have their own bar and pledge obligations to observe 
with respect to matters arising in the Office of General Counsel.  Consequently, there is an 
overlap of recusals that is impinging the ability of the Office of General Counsel to interact with 
its political leadership on certain nationally significant issues related to public health and the 
environment that are important priorities of the Administration.  With respect to the other 
political appointees, one is recused because NRDC is her “former employer” for purposes of 
Executive Order 13989, while the other appointee is recused given prior service as an employee 
in a State government.  Your participation as part of your official duties as a Deputy General 
Counsel is of importance to the continued functioning and continuity of the Office of General 
Counsel and, therefore, is in the Agency’s interests. 
 
 Under this limited authorization, you may participate personally and substantially in 
specific party matters that involve NRDC, so long as they are not the very same specific party 
matters on which you worked personally and substantially for NRDC or any other party.  You 
will be allowed to participate in these specific party matters, including meetings or 
communications related to your official duties, where NRDC is present.  However, you will 

 
1  See note to 5 C.F.R. § 2640.201(c). 
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remain recused from those specific party matters, including Title VI matters and FOIA requests, 
in which your former client is a party or if you participated personally and substantially 
previously.  You will otherwise fully comply with the remainder of the requirements imposed by 
the Executive Order 13989 and with all applicable federal ethics laws and regulations, as well as 
your own attorney bar obligations.   
 

If you have any questions regarding this determination, or if a situation arises in which 
you need advice or clarification, please contact me at fugh.justina@epa.gov or (202) 564-1786. 
 
Attachment 
 
cc: Melissa Hoffer, Acting General Counsel  

Dimple Chaudhary, Deputy General Counsel for Nationwide Resource Protection  
Jim Payne, Deputy General Counsel for Environmental Media and Regional Law Offices 
Elise Packard, Deputy General Counsel for Operations Programs  

 OGC Associates and Directors 
 Regional Counsels 

Daniel Conrad, Acting Associate Deputy General Counsel 
   

 




